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                 THE COURT OF CHIEF JUDICIAL MAGISTRATE, 
UDALGURI, ASSAM. 

 

 
                G.R. CASE NO. 543 of 2015      

      (U/S- 341/323/34  IPC) 

 

  
 

   STATE  
  

    -VS- 
 

1. SRI BABUL  SONARI 
2. SMT. PURNIMA  SONARI. 

 
            

   Both are resident of 

   Village- No. 2 Naharbari 
   PS-Mazbat 

 Dist. Udalguri, Assam. 
 

       ---------Accused persons. 
 

 

 
Present:  Shri Gitali Rabha, A.J.S. 
 

 

Advocate for the Prosecution : Mr. A. Basumatary 
 

Advocate for the Defence  : Mr. Manoj Deka. 

 
 

Evidence recorded on  :      09-06-16, 27-07-16, 24-10-17 and 

      29-03-2017. 

Argument heard on    :        14-08-2017  

Judgment delivered on    :        05-09-2017. 
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J U D G M E N T 

 
1. The prosecution case, in brief is that, informant Smt. Puspa Biswakarma lodged 

the F.I.R. on 01-06-2015 reporting that on 31-05-2015 at about 8-30 PM, when 

she along with her sister Bina Barman were going to the house of Dipak Nayar 

and when they reached near the house of Lalmohan, the accused persons 

without any cause, wrongfully restrained them on their way and assaulted them 

and caused injury. They raised hulla and hearing their hulla the nearby people 

came to the spot and rescued them. Hence the case. 

 

2. After receiving the aforesaid ejahar the Officer-in-Charge of Mazbat Police 

Station registered a PS case vide Mazbat PS case no. 36 of 2015 u/S  

341/323/34 IPC. Investigating Officer investigated the case, recorded the 

statement of witnesses, informant and the victim were send to Mazbat medical 

for treatment and collected the medical reports, the accused persons were 

arrested and released on bail, prepared the sketch map and after completing the 

investigation, submitted the charge sheet against the accused persons u/S 

341/323/34 IPC vide CS No. 26 of 2015 dated 30-06-2015. 

 
3. On the basis of the charge sheet, cognizance of offence was taken under Section 

190 (1)(b) of the CrPC. Necessary processes were issued for causing 

appearance of the accused persons before the court. The accused persons 

appeared. The copies of relevant documents were furnished to the accused. 

Then the particulars of offence u/S 341/323/34 IPC was read over and explained 

to the accused to which both the accused  pleaded not guilty and claimed to be 

tried. 

 
4. During trial, the prosecution had examined as many as five(5) PWs including the 

informant. The Investigating Officer was also examined to bring home the case. 

The accused persons were examined u/S 313 Cr.P.C. wherein they had denied 

the prosecution case totally. No witness been examined by the defence. 

Argument had been heard from both sides.  

 
5. I have considered the evidence on record, the statement under Section 313 Cr 
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PC and the arguments advanced. For the purpose of clarity, the following points 

for determination is hereby framed:  

 

6.  POINTS FOR DETERMINATION OF THE CASE:  (I) Whether on 31-05-2015 at 

about 8-30 PM the accused persons, in furtherance of common intention had 

wrongfully restrained the informant and her sister Bina Barman and thereby 

committed the offence punishable u/S 341/34 IPC? (II) Whether on the same 

day, time and place the accused, in furtherance of common intention, the 

accused persons had voluntarily caused injury on the person informant and her 

sister  Bina Barman and thereby committed an offence punishable u/S 323/34 

IPC?  

 

7.  DISCUSSION, DECISION AND REASONS FOR THE DECESION: The 

prosecution had examined as many as five(5) nos. of  witnesses: 

 

PW 1 Smt. Puspa Biswakarma (informant) 

PW 2 Smt. Bina Barman  

PW 3 Smt. Mira Khound 

PW 4 Smt. Lalita Das and  

PW 5 SI Diipak Das. 
 
 

8. Let me start with the deposition of informant PW 1 Puspa Biswakarma, who is 

the victim in this case, as well. She had stated in her deposition that she had an 

agreement with the accused that they will jointly apply for  electricity connection 

and regarding that matter they had collected money to deposit in the Electricity 

Office. She stated that the accused demanded more money and she was 

reluctant to give and asked to show the details of collection amount from the 

other consumers. She testified that this conversation had caused anger to the 

accused Babulal Sonari and he started to abuse her in filthy language and 

threatened to beat her up. Thereafter, PW-1 stated that when she decided to 

meet her husband and brief him about the misbehaviour of the accused. She 

testified that on her way she met Bina Barman (PW2) and she was informed by 

PW2 that the accused Purnima Sonari and her husband Babulal Sonari were 
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waiting for her in the market, but she had ignored the advice of PW2 and went 

ahead. She stated that PW2 accompanied her and they went together and when 

she passed the market place, the accused caught her by her hair and started to 

assault her. She testified that co-accused Purnima Sonari also came forward and 

assisted her husband and assaulted her, tore her nighty and outraged her 

modesty in the public place. Witness Mira Khound and Lalita Das came forward 

and saved her from the clutches of the accused persons. Thereafter, she went to 

her husband’s working place and from there they went to police station and from 

there she was referred for her treatment.  

 
9. During cross-examination PW 1 had stated that the occurrence had taken place 

regarding difference of opinion on collection of money, for apply for new 

electricity connection. 

 
10. PW 2 Smt. Bina Barman, another victim in this case. She stated that she had 

informed by PW2 that the accused Purnima Sonari and her husband Babulal 

Sonari were waiting for her in the market, but PW1 had ignored the advice and 

went ahead. She had corroborated with the deposition of PW-1 and stated that 

on the day of occurrence she accompanied the informant to meet her husband 

at his working place and when they reached the market area, the accused 

persons wrongfully restrained them on their way and caught the informant(PW1) 

by her hair and started to assault her. She testified that when she tried to 

interfere, the accused persons did not spare her and assaulted her. She had 

supported the deposition of PW-1 and averred that accused had torn the wearing 

cloths of informant. She further stated that immediately they raised hulla and 

nearby people Mira Khound and Lalita Das came and rescued them. Both of 

them had undergone treatment.  

 
11. During cross-examination PW 2 had stated that informant is her sister. She 

testified that prior to the incident, she heard that there was a quarrel between 

the informant and the accused persons, but she do not know what was the 

cause of quarrel. 

 
12.  PW 3 Smt. Mira Khound, an eyewitness. She had supported the deposition of 
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PW-1 and PW-2 and stated that she saw the accused were assaulting PW-1 and 

PW-2, so she intervened and save the victims. She further corroborated that 

PW1 had sustained injury on her face and hand and her wearing cloths were 

torn by the accused persons.  

 

13. During cross-examination PW 3 remain consistent and denied the suggestion 

that she had deposed falsely.  

 
14. PW 4 Smt. Lalita Das, is an eye witness of this case. She had corroborated with 

PW1 and PW2 and stated that when she heard hulla she came out and saw that 

the accused were assaulting PW1 and testified that the accused had torn the 

nighty of PW1. She further supported PW1, PW2 and PW3 and stated that due to 

their interference they had saved the victim PW1 and PW2.  

 
15. During cross-examination PW 4 had stated that at the time of occurrence it was 

dark and so she had not seen where the victim had sustained injury on her body. 

 
16. PW 5 SI Dipak Das had stated that he had investigated the case, recorded the 

statement of complainant/victim at police station and forwarded for medical 

treatment, visited the place of occurrence on the next day, drew the sketch map, 

recorded the statement of other material witnesses, collected the medical report 

and after completion of investigation submitted the charge-sheet against the 

accused persons. He had proved the Ext. 2 and Ext. 3 as sketch map and 

charge-sheet and Ext. 2(1) and Ext. 3(1) as his signatures.  

 
17. During cross-examination PW 5 had stated that he had not seized anything from 

the place of occurrence. He had stated that the informant had not stated before 

him that the witness Mira Khound had come to her rescue. He further stated that 

PW 1 had not stated before him that the accused Purnima Sonari had torn her 

wearing dress. He deposed that PW 3 and PW 4 had not stated before him that 

the accused had assaulted the victim Puspa Biswakarma and torn her dress.  

 
18. Mr. Manoj Deka, the learned counsel of defence submitted that the accused were 

not involved with the crime. He submitted that witnesses PW3 and PW4 did not 
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state in their recorded u/S 161 Cr. PC statements that the accused had torn the 

nighty of PW1 and they have come to rescue PW1.  

 
19. Learned counsel of defence place reliance upon decision of Hon’ble Gauhati High 

Court , reported in 1996 (III) GLT 165 “ Shri Gunaram Tanti and other versus 

The State of Assam”, wherein it was held that a criminal case finding of 

conviction cannot be arrived at on conjecture and surmise. He had placed 

reliance on the reported case law, 2010(6) GLJ 658 “ Deorajgoala vs State of 

Assam, wherein Hon’ble Gauhati High Court held in para no. 35 which reads as 

under: 

………In the instant case also, it is the admitted position that 

the evidence by which the prosecution tried to incriminate the 

accused appellants first time stated before the trial Court 

without disclosing the same before the police when their 

statements were recorded under Section 161 Cr. P. C. The 

husband of the deceased (P. W. 10) who was not shown as an 

accused, but is an witness of the prosecution specifically 

stated that his wife was suffering from insanity and the dead 

body was found on the bank of the well. Therefore, according 

to us, it was not proper on the part of the trial Court to place 

reliance upon such statement of those witnesses for convicting 

the accused persons, as the improved story narrated by the 

prosecution witnesses turned into ashes.  

 
20. The defence counsel further argued that since the eye witnesses PW3 and PW4 

had not stated in their statement recorded u/S 161 Cr. PC that the accused had 

torn the nighty of PW1 and they had come to her rescue, so, there is no direct 

evidence against the accused and the case was filed on mere suspicion. Hence, 

learned counsel of defence submitted that the accused may be acquitted from 

the charge.  

 
21. I have given my anxious consideration to the submissions of the learned counsel 

for both the parties and considered the attending facts and circumstances that 
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appeared in this case. To evaluate the submissions made above, let me have a 

look on the evidence on record. 

 
22. Omission in previous statement: To answer the submission of Mr. Manoj 

Deka, advocate that eye witnesses PW3 and PW4 had stated for the first time 

that the accused had torn the nighty of PW1 and they had come to the rescue of 

PW1, in the Court should not be given much weightage, I would refer to a 

decision of the Supreme Court in Alamgir Vs State (2003) 1 SCC 21 wherein 

the Apex Court has held that such omission is not always fatal and trial court 

cannot remain oblivious that I/O may have negligently recorded statement of 

witnesses. A relevant fact not mentioned in the statement under Section 161 Cr 

PC but before the Court for the first time cannot always be a ground for rejecting 

the evidence of that witness. In the case at hand, the deposition of the 

witnesses is otherwise credit worthy and the defence has not been able to shake 

them during cross examination.   

 
23. The Supreme Court in Alamgir (supra) was called upon to answer a question 

pertaining to the statement under Section 161 CrPC where admittedly, certain 

piece of evidence was not available. The defence argued before the Supreme 

Court that these aspect of the evidence should be ignored for they were spoken 

for the first time in the Court. The Supreme Court rejected the argument and 

held that merely because of such omission, it does not take away the nature and 

character of the evidence. The Supreme Court further observed that there can 

be some omission on the part of the police official while recording statement and 

what is material is credit worthy and acceptable evidence. In that view of the 

matter, the evidence of PW3 and PW 4 who have remained consistent in the vital 

facts that they have seen the accused assaulting PW1 and PW2 and they have 

rescued them from the clutch of the accused, as this testimony could not be 

shaken by the defence during cross examination, so I find their evidence ought 

to be treated as credit worthy and acceptable.  

 
24. The victim PW1 and PW3 both have remained consistent that the accused with a 

predetermine mind to assault them was waiting for them at the place of 
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occurrence and when they passed the way, the accused had wrongfully 

restrained them and assaulted them. Independent eye witnesses PW3 and PW4 

had also corroborated with the deposition of PW1 and PW2. The minor variation 

in the deposition of prosecution witnesses that the nighty of PW1 was torn by 

the accused, will not affect the credence of the witnesses who had otherwise 

remained consistent in their deposition, on the vital facts of the case that the 

accused had assaulted the victims.  That apart the defence had not been able to 

rebut the cogent the evidence of PW1, PW2, PW3 and PW4. 

 

25. In view of above discussion, I hold that the prosecution had successfully proved 

that both the accused in furtherance of common intention, waited for the victim 

PW1 by the road side and when she passed the way, they had wrongfully 

restrained the victim PW1 and PW2 and assaulted them. Hence both the accused 

stands convicted u/S 341 IPC and 323 IPC, read with section 34 IPC.  

 

26. I have considered the prayer for release on probation of the convicted 

accused persons. The nature of the offence is minor and there is no criminal 

record against any of the convict. I therefore deem it fit to release the offenders 

on probation of good conduct. In the facts of the present case, I hereby suspend 

the sentence and allowed them to go on probation under Section 4 of the 

Probation Offender Act on furnishing PR bond with a condition that they would 

maintain peace and good behavior for the next one year and they are further 

directed to pay a compensation of Rs. 2000/ (Rupee two thousand) each under 

Section 5 of the Act. Fine amount, if recovered, shall be paid to the victim.  

 

 
O  R  D  E  R 

 

The prosecution has successfully proved the offence under Section 341 IPC and 

323 IPC, read with section 34 IPC against the accused Babulal Sonari and 

Purnima Sonari, and as such they stands convicted under Section 341 IPC and 

323 IPC read with Section 34 IPC. 
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I have considered the prayer for release on probation of the convicted 

accused persons. The nature of the offence is minor and there is no criminal 

record against any of the convict. I therefore deem it fit to release the offenders 

on probation of good conduct. In the facts of the present case, I hereby suspend 

the sentence and allowed them to go on probation under Section 4 of the 

Probation Offender Act on furnishing PR bond with a condition that they would 

maintain peace and good behavior for the next one year and they are further 

directed to pay a compensation of Rs. 2000/ (Rupee two thousand) each under 

Section 5 of the Act. Fine amount, if recovered, shall be paid to the victim. 

 
The judgment is given under the hand and seal of this Court on this 5th day of 

September, 2017. 

 
Dictated and corrected by me: 

 
(Sri G. Rabha)                          (Sri G. Rabha) 

Chief Judicial Magistrate.                   Chief Judicial Magistrate   
Udalguri, Assam.                Udalguri, Assam.  
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 APPENDIX 

 

A. Prosecution witnesses : PW 1 Smt. Puspa Biswakarma (informant) 

    PW 2 Smt. Bina Barman  

    PW 3 Smt. Mira Khound 

    PW 4 Smt. Lalita Das and  

     PW 5 SI Dipak Das. 

 

B. Defence witness  :         Nil. 
 
 
C. Documents exhibited : Ext. 1 – Ejahar 
      Ext. 2 – Sketch map 
      Ext. 3 – Charge-sheet.  
      
             
            
     
      

   Chief Judicial Magistrate 
               Udalguri, Assam.  

 

 

Typed and transcribed by me: 

 

 

(Tulashi Dev Sarma/Steno) 


